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PETITION FOR REHEARING OR CTARIFICATION 
Appellant respectfully petitions this Court for rehearing or in 
the alternative for clarification of its judgment in the captioned case. 
As it now stands, the judgment of this Court is that "the judgment of 
m appealed from herein be < med" and that case be remanded 
to the District Court for resentencing. However, the District Court's 


judgment of conviction, which was appealed from herein and which this 


Court's judgment affirms, includes an adjudication of guilt for five (5) 
1 


separate offenses. Presumably the basis upon which this Court has ordered 
resentencing is that appellant should not have been adjudged guilty or 
resentenced on one or more of the five (5) offenses. Accordingly it is 
not clear, and by this petition we ask this Court to clarify, in what part 
the District Court's judgment of conviction stands affirmed and for what 


offenses appellant is to be resentenced on remand, 


Vv Appellant was convicted, and adjudged guilty, and sentenced for (1) robbery of 

a savings and loan association in violation of 18 U.S.C. § 2113(a); (2) entering 

a savings and loan association with intent to rob in violation of 18 U.S.C. § 2113{4); 
(3) robbery by force and violence in violation of 22 D.C. Code § 2901; (4) and (5) 
two counts of simple assault in violation of 22 D.C. Code § 504. 


RERSS 
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This case was argued on Jamuary 13, 1970. The judgment of this 
Court, issued without opinion on January 23, 1970, provides in part: 

"On consideration thereof [record on eppeal and argument 

of couns21] it is ordered and adjudged that the judgment 

of conviction appealed from herein be affirmed and, it is 

FURTHER ORDERED by the Court that this case is 

remanded to the District Court for resentencing. See Prince 

v. United States, 352 U.S. 322 (1957) and the opinion of 

this Court in Coleman et al. v. United States, Nos. 21,804-5-6 

and 21,856 decided November 28, 1969. 
We ask in this petition that the language of this Court's judgment quoted 
above be amended to provide that the District Court's judgment of conviction 
is affirmed to the extent that it involves an adjudication of guilt for the 
offense of bank robbery in violation of 18 U.S.C. § 2113(a), that the 
District Court's judgment of conviction is vacated to the extent thet it 
involves an adjudication of guilt for any other offense, and that the case 
is remanded for resentencing only on the bank robbery oe as to which 

2 

the District Court's judgment of conviction is affirmed . 


In Prince v. United States, 352 U.S. 322 (1957), one of the cases 


cited in this Court's judgment herein, the Supreme Court held that an accused 


convicted of a "taking" or robbery in violation of 18 U.S.C. § 2113(a) could 


not also be convicted of "entering" with intent to rob in violation of that 
statute in connection with the same transaction, as the entering offense 
merges into the taking offense when the robbery is consummated. Consequently, 
the Court reversed a judgment imposing consecutive sentences for both the 


taking and the entering and remanded for resentencing on the taking count. 


2/ While we remain of the view that the judgment of conviction should be reversed 


in its entirety, we recognize that the court has rejected our arguments in that 
regard. 


mg 


The matter first came before this Court in Bryant v. United States, 
__ U.S. App. D.C. __, 417 F.2d 555 (1969), in which concurrent sentences 
had been imposed on taking and entering counts arising out of the same 
transactions. This Court agreed with Bryant that the Prince decision 
established "that since he was convicted of the 'taking' under 18 U.S.C. 
§ 2113(a) he could not also be convicted under the same section of the 
charges of ‘entering' the associations to commit robbery." Id., at 558. 
This Court went on to state (id,, at 558) that: 


"Applying Prince to the present case the convictions of 
appellant on the three charges of entering with intent to 
rob were not permissible, since those offenses in the 
circumstances merged into the completed robberies of which 
appellant was convicted. The ‘entering’ convictions 
accordingly must be set aside; and since we cannot say that 
the sentences for the affirmed convictions of robbery under 
Section 2113(a) were not influenced by the impermissible 
convictions under that section, we not only set aside the 
latter convictions as inconsistent with Prince but remand 
for resentencing on the robbery convictions under Section 2113(a) 
which we affirm.” (Emphasis added.) 


Coleman v. United States, Nos. 21,804-5-6 and 21,856 (not yet officially 


reported), which is the other case cited in this Court's judgment herein, 
followed Bryant in similar eireumstances--coneurrent sentences imposed on 
convictions for both taking and entering counts arising out of the same 
transaction. This Court.there stated (Slip Op., at 17) that: 


taithough all of the sentences are to run concurrently , 
Prince v. United States, 352 U.S. 322 (1957) holds that one 
who is convicted of robbery under 18 U.S.C. § 2113(a) may 
not also be convicted under the same section of entering the 
Bank to commit robbery. We have recently considered this 
matter in Bryant v. United States .... In accordance with 
the procedure followed in that case and in the Prince case we 
therefore set aside the appellants' convictions on the second 
eount of the indictment and remand for resentencing on the 
convictions under the other counts, which we affirm." (Emphasis 
added.) 
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Accordingly, the holding of the Prince and Coleman cases, and also 
of the Bryant case, is not only that a resentencing is required wneletner 
consecutive or concurrent sentences are imposed on a judgment of conviction 
for both a taking and an entering in violation of 18 U.S.C. § 2113(a) 
arising out of the same transaction, but also that the judgment of conviction 
is itself improper and mist be set aside insofar as it includes conviction 
on the entering count. Indeed, as we understand those cases, it is the 
improper conviction on the entering count that necessitates a resentencing 
on those counts as to which the conviction was proper. 


In this case, Collins was convicted of both taking and entering in 


violation of 18 U.S.C. § 2113(a) upon the basis of a single transaction-- 


the robbery of a savings and loan association. Concurrent sentences were 
imposed on both counts. The situation of Collins in tnis regard, therefore, 
is identical to that of Bryant and Coleman, as we pointed out in one Reply 
Brief (pp. 7-9) in contending that the conviction of Collins on the entering 
count also should be set aside for that reason and that he mst be resentenced 
even if other objections to the conviction should be rejected by the Court. 

As we recall, Government counsel agreed with that contention in the course of 
oral argument. We are convinced from these circumstances and fromthe citation 
of Prince and Coleman in this Court's judgment to support the remand for 
resentencing, that the Court intended to adhere to and apply the holdings in 
those cases (and in Bryant) so as to set aside the conviction on the entering 
count as well as require resentencing. Only if the conviction on at least one 


EEE 


This point was made in our Reply Brief upon the basis of Bryant, which was 
not decided until after our opening brief was filed. Coleman was not decided 
until after the Reply Brief was filed, and thus is not mentioned therein. 
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count is set aside would there by any basis for resentencing. But, if the 
Court intended to set aside the conviction on the entering count, in accord 
with Prince, Bryant and Coleman, the judgment entered by the Court inedverte nly 
erred in ordering that the "judgment of conviction appealed from herein be 


affirmed. . .." The "judgment of conviction" thus "affirmed" includes 


conviction on the entering count as well as on the other counts. This 


apparent mistake in this Court's judgment can only cause confusion upon 
remand if left uncorrected. 

This brings us to a second point as +o which we believe the Court's 
judgment to be unclear and as +o which we are less certain concerning the 
4ntention of the Court. In addition to urging in our Reply Brief that the 
conviction on the entering count mst be set aside in view of the Bnvent 
decision (Coleman had not then been decided), we contended (pp, 9-12) that 
Collins! conviction of robbery under 22 D.C. Code § 2901 and of assault (two 
counts) under 22 D.C. Code § 504 should be set aside as well, and that 
Collins could properly be sentenced only for the taking in violation of 
18 U.S.C. § 2123(a). While the Bryant opinion (as is also true of the Prince 
and Coleman opinions) did not consider a similar contention, we suggested 
the principle of that opinion supported our contention that the assault and 
D.C, robbery convictions should pe set aside, as did the decision of this 
Court on a cognate matter in Fuller v. United States, ___ U.S. App. D.C. __, 
407 F.2d 1199 (1967). Very briefly, we argued that the assault and D.C, robbery 


counts, which arose out of the same transaction as the taking and entering coun7s 


4/ Both the Bryant case and the Coleman case involved convictions of robbery aie 
violation of 22 D.C. Code § 2901, and the Bryant case involved convictions of 
assault with a deadly weapon in violation of 22 D.C. Code § 502. The appellenis 
in those cases apparently did not contend that those convictions should be set 
aside, as the opinions of the Court neither mention nor consider such a contenvicn. 


eee: 


under 18 U.S.C. § 2113(a), were lesser-included offenses which merged into 
the taking offense upon the conviction for that offense. We did not under- 
stand Government counsel to contest that contention in his oral argument 
insofar as the assault counts are concerned, although he did argue’ to the 
_ contrary in regard to the D.C, robbery count. 

We have noted our firm belief that this Court intended to set aside 
the conviction on the entering count and that the Court, therefore, mst 
have inadvertently erred in ordering that "the judgment of conviction appealed 
from herein be affirmed. . .." If that aspect of the judgment does not 
truly reflect the intention of the Court and thus is an inadvertent mistake 
in regard to the entering count, that may also be true in regard to the 
assault and the D.C, robbery counts. Hence, we do not believe that one can 
conclude from that statement that the Court intended to effirm, rather 


+o set aside, the convictions on the assault and D.C. robbery counts. In 


view of our argument that the principles of the Prince and Coleman decisions 


(as stated in Bryant) support our contention that the conviction on the assault 
and D.C, robbery counts should be set aside, the citation to those cases in 
the judgment may indicate that the Court agreed with that onreneions But as 
noted above the opinions in those cases did not discuss such a contention, so 
that the citation of those cases does not indicate the intention of the Court 
in regard to the assault and D.C. robbery counts as plainly as it does in 
regard to the entering count. And, there is nothing else in the Court's 
judgment from which its intention in regard to the assault and D.C. robbery 


counts can be derived. 
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For the reasons stated in the Reply Brief for Appellant, we believe 
that the judgment of conviction should be set aside as to the assault and 
D.C, robbery courts as well as to the entering count. We are hopeful that 
the Court agreed with that contention, in which event we submit that its 
judgment should be amended to set aside the judgment of conviction on all 
counts except the count charging a taking in violation of 18 U.S.C. § 2113(a), 
to affirm the judgment of conviction on the taking count, and to remand for 
resentencing on the taking count only. If the Court intended to set aside 
the conviction on the entering count only, that could be made clear by 
amending its judgment to set aside the conviction on the entering count, to 
affirm the conviction on the other four counts, and to remand for resentencing 
on the other four counts. 

But regardless of how the Court intended to decide these issues, we 
strongly urge that its judgment should be clarified to make its intent plain. 
We do not see how the present uncertainty can benefit anyone, and a 


clarification of the judgment should avert unnecessary controversy in the 


District Court with the attendant possibility of still another appeal. If 


the Court deems that these matters require further priefing or oral argument, 
we respectfully urge that the case be set down for rehearing in that regard. 


Respectfully submitted, 


Richard T. Conway 


734 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Attorney for Appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 
I, Richard T. Conway, hereby certify that the foregoing Petition 
for Rehearing or Clarification has been served upon the United States by 


mailing a copy first class postage prepaid to Offices of United States 


Attorney, United States Court House, Washington, D. C. 20001, this 30th 


day of January, 1970. 


Richard T. Conway 
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In Part I of this reply brief, we deal with appellee's contention 
that the prosecutor's closing argument and the trial court's instructions 
to the jury were not, as we urged in our opening brief, so seriously, flawed 
as to require a new trial. In Part II we advance a new argument —- that 
appellant was improperly convicted and sentenced on multiple offenses arising 
out of the same transaction and is therefore entitled to resentencing and 


other relief even if he is not entitled to a new trial. Our Part II argument 


was not made earlier because it is largely based on this Court's decision 


in Bryant v. United States, No. 21,863, decided on August 7, 1969 -- some 


five weeks after our opening brief was filed. 


We have already set forth our view that the prosecutor's closing 
argument carried him far beyond the range of fair comment in an effort to 
discredit appellant's insanity defense, In an indiscriminate attack on the 
defense, the prosecutor's argument brought into question -- by inferences 
having no basis in the evidence -- the personal character of the appellant 
and the integrity and professional medical competence of appellant's principal 


expert witness. 


Appellee's crief puts no facts or legal principles in dispute 


The argument is simply that innocent meanings can be found for the remarks 
that we consider objectionable. In the search for the innocent, however, 
appellee lost sight of the obvious, 

So, for example, appellee characterizes the prosecutor's comments 
(see page 15 of our opening brief) concerning Dr. Caprio's alleged inability 
to distinguish right from wrong as an uneritical and factual account of the 


testimony at Space os highly disingenuous interpretation would be 
1 


impossible to accept even if the prosecutor's remarks could be treated 


1/ As we have shown, the prosecutor's comments were neither factual nor 
uncritical. Dr, Caprio did not say, as was asserted in the argument, that 

he himself could not distinguish between right and wrong. He said that he 
didn't understand the prosecutor's meaning of right and wrong and was 
therefore unable to answer questions regarding appellant's capacity to make 
right-wrong distinctions. It is perfectly apparent that Dr. Caprio was seek- 
ing clarification of ‘a question that he considered imprecise, and there is 
nothing whatever to suggest that he would have been unable or unwilling to 
respond to further questions formulated in precise terms. We have already 
@iseussea (see pages 23-27 of our opening vrief) the three adverse infererces 
that we believe the prosecutor was urging the jury to draw from Dr. Caprio's 
commendable hesitation in responding to the right-wrong questions. 


as a disconnected fragment of argument. In fact, of course, the remarks 
must be read in the context of an argument during which the prosecutor 
repeatedly Sree jury to reject Dr. Caprio's diagnosis because of 

his alleged lack of experience and inferior qualifications as a psychiatrist. 
Under these circumstances appellee's suggestion that the alleged inability 
to distinguish right from wrong was not being used by the prosecutor as an 
additional weapon to destroy Dr. Caprio in the eyes of the jury passes from 
the unreasonable to the absurd. 

In his rebuttal argument to the jury, addressed entirely to the 
insanity defense, the prosecutor suggested that appellant's 1944 mental 
illness, which was of Nyndetermined cause” according to the only evidence 
on the point, had been "precipitated because this country was at war" and 
because "the landing (D-Day) had taken place shortly before" with the prospect 
"that he was going overseas." Appellee argues that these comments were 
permissible since "apprehension after D-Day . . . could justifiably be shared 
by many normal people" (Appellee's brief, page 10) and therefore raised no 
unfavorable inferences about appellant's character or the quality. of his 
military service. 

We doubt that it is ever appropriate for counsel, whose training 
is in law and not in medicine, to suggest to the jury the specific cause 
of a mental illness described by the evidence as being of "undetermined cause." 
In our view the origin of mental illness is a subject for expert testimony 


rather than amateur theorizing by the prosecutor, just as in King v. United 


States, 125 U.S. App. D.C. 318, 372 F.2d 383 (1967), this Court held that 


it was improper for the prosecutor to assert his belief that the defendant 


2/ See, e.f., 2Tr. 5, 8, 13, 14, 18, 51, 55. 


3 


was not suffering from organic brain damage. Even if we are wrong about 
a general proposition, however, we think that as a minimum condition 
fairness the prosecutor must refrain from speculations that associate 
mental illness with weak or dishonorable traits of character. Here 
appellant's 1944 mental illness becane, according to the prosecutor's 
jective diagnosis, the product of fear (and perhaps a deliberately con- 
trived product), induced by the prospect of "going overseas" to take part in 
we find it impossible to take seriously, as a defense 
of the prosecutor's conduct, appellee's contention that "apprehension after 
could justifiably be shared by many normal people" and therefore 
eredit on appellant. It was scarcely the prosecutor's point 
hared in’ some general sense of uneasiness, although even 
1 would have been wholly conjectural. The emphasis was not 
on a difference in action. The point being 


made refuge in a hospital while others went to war. 


The Instructions To The Jury 

Appellee agrees that there was no direct evidence touching 
appellant's capacity to distinguish right from wrong, put argues that there 
was indirect evidence from which appellant's capacity in this regard could 
be inferred and that the instruction authorizing the jury to consider "evi- 


dence bearing on his capacity or lack of capacity to distinguish right from 


3B/ "It is elementary that a prosecutor may not import his own testimony 
into a criminal trial. (Footnote omitted). The doctrine has full vitality 
not only where the prosecutor is asserting a fact within his individual 
cognizance, but also where, as here, the prosecutor is asserting a belief 
or opinion that is properly the subject of expert testimony. The prosecutor 
is not free to offer his opinion in lieu of calling an expert witness," 

125 U.S. App. D.C. at 329, 372 F.2d at 394. 


wrong" was therefore proper. The indirect evidence on which appellee relies 
is (1) the testimony of Dr. Caprio that appellant was able to exercise a 
free choice with respect to the assumed offenses in the sense that his 
decision to conmit or not to commit the acts involved would have been governed 
by conscious mental processes (Tr. 594-596), and (2) Dr. Caprio's testimony 
that he didn't think appellant would have committed the assumed offenses in the 
presence of a police officer (Tr. 625-626). 

As authority for the position that an instruction on capacity 
to distinguish right from wrong may be given in the ebsence of direct 
evidence, appellee cites McDonald v. United States, 114 U.S. App. D.C. 120, 


124-125, 312 F.2d 847, 851-852 (1962) (en banc), holding that the capacity 


instruction is proper "provided there is testimony on the point." ' We had 


thought that the MeDonald decision was strong authority against the position 
taken by appellee, We still think so. The obvious purpose of Sic ARES 
in McDonald was to limit the use of the instruction on capacity to distinguish 
right from ae that the jury would not be distracted by the rejected 
standard of criminal responsibility and the insanity issue would 2683 be 
dominated by counsel's emotional appeals to lay ideas of right and wrong. 
Appellee's position would inevitably defeat this purpose, since if the 
instruction was justified in this case it would be appropriate in every case 
involving the insanity defense. 

We take it that capacity to distinguish between right oa wrong 


means a mental capacity to make moral distinctions between acts on the basis 


that some are "right" and others "wrong." Here there was testimony tending 


Enna 


4/ Any doubt ‘whatever about this purpose should have been dispelled by 
Blocker v. United States, 116 U.S. App. D.C. 78, 80, 320 F.2d 800, 802 (1963), 
cert, denied, 375 U.S, 923, wherein the words "provided there is ‘testimony 

on the point" were repeated with special emphasis in discussing the circum- 
stances under which the capacity instruction is appropriate. 


to show that appellant could make practical distinctions between acts on the 


basis that some would produce different consequences than others, and could 
regulate his conduct accordingly. But we fail to see how capacity for moral 
judgment can be inferred from capacity to understand the consequences of an 
act and to refrain from doing it. Nor do we see how capacity for moral 

inferred from factual knowledge of what is lawful and what 
unlewful, even assuming with appellee that such knowledge could be imputed to 
appellant. Further, even if any of this data did support inferences about 
capacity for moral judgme it would still not whether the relevant 

were to be taken from the expert psychiatri 
or from the p 7 ellant (none of whom articulated standards 
in any event), or whet the jury was to formulate its own idea of right and 
wrong. Without guidance on these questions, and without evidence on which to 
even an inference as to appellant's capacity for moral judgment, the jury can 
only have been confused by the instruction authorizing it to consider "evidence 
bearing on his capacity or lack of capacity to distinguish right from wrong." 
This confusion would have been avoided had the trial court. observed the 
limitation imposed by McDonald on the use of the instruction. 
Appellee's brief does not address itself to our contention that, 

$f the trial court was free to instruct the jury on capacity to distinguish 
right from wrong, it was at the same time obliged to advise the jury that 
such capacity is usually of no medical significance. For the reasons outlined 
in our opening brief, we think there was a compelling need for this Limiting 
instruction. 


Citing the broad discretion traditionally enjoyed by the trial judge 


and the absence of request by defense counsel, appellee brushes aside in three 


short paragraphs our claim that the insanity instructions should Pare submitted 
to the jury not only orally but in writing. We agree that a trial judge 
exercises broad discretion in the matter of written instructions oa that the 
lack of an appropriate request may be a relevant consideration. But we think 
there are other relevant considerations -- namely the number, complexity, 

and probable unfamiliarity of the issues being presented and the need for an 
ordered determination of these issues by the jury. The serious purpose of 
instructing a jury, after all, is to convey an understanding of the legal 
principles by which a case mst be decided. Where, giving weight to the 
considerations we have mentioned, it seems improbable that this purpose can 
be served by an oral presentation, we think the limit of the trial court's 


Velitcnblorditetes 
lis dw WO 


jury in writing. In our view, where the defense is insanity, ere can be 

no assurance of an informed -- and therefore fair -- verdict unless the jury 

is given a written guide to the galaxy of issues associated with the defense. 
It is not clear whether appellee disagrees that written: instructions 


would lead more surely -- and would have led in this case -- to a more informed 


determination of insanity issues by the jury. If appellee disagrees, then 


it scems to us that so is view -- other than the mere intoning 


of the word "discretion" -- should have been offered, 


lesser offenses should be set aside and appellant should be resentenced for 


Lesser O17 CNSes sou ee ee ee ee 


the federal bank robbery offense 
We have argued both in our opening brief and in this brief that 


appellant was effectively deprived of his insanity defense and is therefore 


entiticd ¢ 7 t Should the Court find against appellant on this 
should nevertheless vacate the convictions for all offenses 
ry and then remand the case to the District 
Court for resentencing on the ground that appellant was erroneously subjected 


to multiple convictions and sentences for offenses ising out of the same 
5/ 
in our opening brief, appellant was indicted in five counts 
ally insured 
v in violation of 18 U.S.C. §2113(a); (2) taking the money of 
ang violence and by intimidation . . . from the 
Gail A. Pond,'t also in violation of 18 U.S.C. 
g the money of the association "from the person and from 
possession" of Gail A, Pond "by force and violence and 
ance and by putting in fear," in violation of 22 D.C. Code 
(4) assaulting (two counts) Gail A. Pond and Margaret Konakchiysky 
dangerous weapon. As the indictment itself seemed to indicate and 
rial made certain, all the charges grew out of a series 
of related events at the Liberty Savings and Loan Association of June 28, 
1967. At the close of the evidence the two ADW counts were reduced to 
simple assaults. The five counts were then submitted to the jury in terms 
which permitted the jury to return verdicts of guilty as to all of them. 
The jury did in fact return guilty verdicts as to all counts. Appellant 


was subsequently sentenced for the five separate offenses, the four (4) to 


twelve (12) year sentences on the entry with intent to commit robbery count 


5/ The original indictment contained twenty-six counts, but there was a 
severance and appellant went to trial on a redrafted five-count indictment. 
See opening Brief for Appellant, note 1. 


ana the two robbery counts being imposed to run coneurrently with: each 
other and with the one (1) year sentences imposed on the two assault 
counts. 
This Court has held in Bryant v. United Ste No, 21,863, decided 
August 7, 1969, that the defendant may not permissibly be convicted of both 
the "entering" and the "taking" offenses defined b UsSs0. $2193 (a)e) at 
held further in Bryant thet where mitiple convictions and sentences for 
fenses do occur, the proper remedy on appeal is to set aside the 
“Yentering" conviction and remand for resentencing on the "taking" conviction, 
Since "entering" and "taking" in violation of 18 U.S.C. §2113(a) were two 
fenses for which appellant was convicted and sentenced, on the 
authority of Bryant he is plainly entitled to a judgment of the Court 
de the "entering" conviction and remanding for resentencing on 
6/ 
the "taking" conviction, And see also Benton v. United States, 


(1969). 


It remains to consider what disposition should be made:of the 


conviction for common law robbery under 22 D.C. Code §2901 and of the 
two assault convictions, assuming that the federal bank robbery conviction 
is affirmed. 

With respect to the common law robbery offense, the trial judge 
initially stated an intention to strike the count charging this offense 


from the indictment and to submit only the federal bank robbery offense 


6/ Trial counsel for appellant took the position that either the "entering" 
or the "taking" offense, but not both, could be submitted to the jury (2 Tr. 
821-822, 827-828, 839). The Bryant decision appears to leave room for the 
submission of both offenses under an instruction that directs the jury 

not to consider the "entering" offense unless it first finds a reasonable 


doubt as to the "taking" offense. 


The prosecutor objected to this procedure, apparently 


> federal offense required proof of an additiona 


+ (federal insurance of deposits), the jury might be unwilling to 


econviet on the f @ put willing to convict on the common law 


the same time the prosecutor said he had no objection 


+3 


two robbery offenses to the jury in the alternative -- 


ing a conviction on one or the other of the 


219 929 


OLo, Oba). 


in our view erroneously, to submit both robbery 


jury without any limiting instruction ( 


+ 


two eriminal offenses have elements in common and arise 
transacti it is the relationship between them that 


jury. They may be distinct 


ce first raised a question regarding the submission 
to the jury, counsel for appellant expressed the 
required by the Government (fr. 815). Before 
position on the issue, however, the trial judge 


os 


count would be stricken. The prose- 


i 
ecircums 
opportunity for its full articulation, that the common law robbery offense 
either should not be submitted to the jury at all or should go to the jury 
as an elternative to the federal offense. 


tanc hat the position of trial counsel would have been, given 


+h 


un 


of a federally insured bank was not barred on double jeopardy 

prior state prosecution (ending in acquittal) for the two killings. In 
Neufield the holding, in relevant part, was that the crime of robbery as 
defined by 22 D.C, Code §2901 includes all conduct that would have been 
robbery at common law and in addition includes cases in which the taking is 
accomplished by stealthy seizure and snatching rather than by force and 
violence. Neither case considered the questions whether or how the two 
offenses of common law robbery and federal bank robbery should be submitted 


+o a jury in a single prosecution, 


in the sense that each requires proof of an element not necessary to proof 

of the other. In this case both offenses may be submitted to the jury 

under instructions that permit maltiple convictions, and the defendant 

must look for protection to rules requiring coneurrent sentences. Fuller 

v. United States, ___ U.S. App. D.C. __, __, 407 F.2d 1199, 1224 (1967) 

(en bane). Or the relationship between the offenses may be that of 

and greater in the sense that all elements of one are also elements 

other and that the greater cannot be committed without also committing 

lesser. Kelly v. United States, 125 U.S. App. D.C. 205, 206, 370 F.2d 

228 (1966), cert, denied, 368 U.S, 913. In this event both offenses may 
submitted to the jury, but the defendant may protect himself against 

multiple convictions by insisting upon an instruction that no consideration 

be given to the lesser offense unless the jury finds reasonable doubt and 

thus acquits of the greater offense, Fuller v. United States, supra, ___ 

U.S. App. D.C. __, __, 407 F.2d 1199, 1227. The Government cannot defeat 

the defendant's right to the limiting instruction by casting the lesser 

ineluded offense as a separate count in the indictment. Fuller v. United 


States, supra, __ U.S. App. D.C. 407 F.2d 1199, 1230. 


> ne 7 
Any Section 2113(a) robbery of a federally insured banking 

institution committed within the District of Columbia necessarily entails 

a common law robbery made punishable by 22 D.C, Code §2901. An examination 


of the pertinent statutes or of the indictment against appellant provide 


equal satisfaction on this point. The essential elements of the Section 


2113(a) offense are the forceful taking from another person of property 
P 


belonging to a federally insured banking institution, while the Section 


2901 offense is established by proof that any property was forcefully taken 


The Section 2901 offense has no 


a 


invaribly oceur wherever the Section 2113(a) offense 


lesser ineluded offense under an ir 


Significantly, the prosecutor 


= “J 9 


ld have precluded multiple 


tion 2113(a 


1 the District of 


VIStr.L 


simple assault in violation of 


f 


~~ 
an 


is defined as a 
accomplis 

against resis 

in fear." However, not even the prosecu 

significant difference in the proof necessary to establish the elements of 
forceful taking as thus defined. And sce United States v. Baker, 129 F. Supp. 
684 (S.D, Cal. 1955), holding that the word Nintimidation" as used in 18 U.S.C. 
§2113(a) means the same things as the words "putting in fear" as used in 
common Law robbery statutes, 


10/ This Court has held that simple assault is a necessarily included lesser 
offense when the indictment charges a robbery by force and violence. 
Rrouchmen v. United States, 124 U.S. App. D.C. 54, 361 F.2d 71 (1966). And 
see Jovner v. ‘United States, 116 U.S. App. D.C. 76, 320 F.2d 798 (1963). 
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